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Preston W. Small (Mr. Small), by his attorney, hereby replies to WNNX LICQ, Inc.’s
January 14,2003 Response o Notice of No Response (Response). In reply thereto, the following is
respectful ly submitted:

1) WNNX begins its response to Mr. Small’s 7hird und Fourth Motions for Leuve io

Supplement the Record by claiming that Mr. Small has no basis for filing supplemental information
with the Commission and requesting leave to do so. Response, at 1. Mr. Small’s Third and Fourth
Moations werce filed to provide the Commission with information, including a factual finding by a
Federaljudge, that WNNX/Susquehanna Radio Corp. has made civil threats against Mr. Small. The
information presented in the motions stands diametrically opposed to WNNX’s calegorical denial
of ever having threatened Mr. Small with civil liability as represented to the Commission in
WNNX’s November 8, 2002 Consolidared Opposition. WNNX continues this bare denial in its
Response, at 2-3, in the face of overwheiming evidence to the contrary, and without offering any
evidence that the threats were not made.

2) WNNX claims that the evidence of its 1997 threat against Mr. Small is not admissible at
this point in the proceeding because Mr. Small should have raised the point earlier. Response, at 3.
However, the Federaljudgemadethe factual finding that Susquehanna/WNNX made the civil threat
against Mr. Small in his November 26,2002 ruling denying BCI’s motion for preliminary injunction
against Mr. Small. The judge’s order was entered after Mr. Small filed his November 21, 2002
Reply to Consolidated Opposiiion and the information is properly presented in a supplemental
filing.

3) WNNX asks: “Why did Small wait until now to bring it to the Commission’s attention?”

The reason 1s obvious: the Judge’sNovember 26,2002 factual finding demonstrating that WNNX/



Susquehanna’sNovember 8,2002“categorical” denial made to the Commission iscompletely false.
WNNX tries to do a slight of hand by claiming that “it is far too late for Small to supplement the
record now with a statement made in a 1997 pleading.” Response, at 3. Of course, Mt. Small is
using the contents of the Judge’s recent order, not a pleading filed in 1997, as the factual
information of significance. WNNX has clearly lied to the Commission in its November 8, 2002
Consolidated Opposition. Rather than, for example, expressing regret for an inarticulately worded
scntence, WNNX continues the denial in the face of irrefutable documentary evidence claims that
the Commission cannot do anything about it at this point because “it is far too late.” Response, at
3. WNNX’s cavalier attitude concerning the very serious issue of misrepresentation demonstrates
WNNX’s appalling lack of regard for the truth and candor the Commission demands from the
parties appearing before it.

4) Even if WNNX were corrcct that the information contained in the Judge’s November
2002 order and submitted in the Feourth Motion were untimely vis-a-vis the ongoing proceeding
before the Commission, WNNX’s reliance upon technical pleading rules, while continuing the
misrepresentation in the very pleading which asserts the technical pleading rule, must be found
unavailing. That is, evenif the matter discussed in the judge’s November 2002 order were untimely
raised in this procceding, that does not mean that WNNX did not make a prior threat and it does not
mean that WNNX may, in good faith, continue to deny making the threat. It made the threat and
WNNX’s continuation of its denial in the Response constitutes another misrepresentation. WNNX
has been caught with its finger in the cake and, rather than express regret, WNNX hopes that it can
continue the dcccit by claiming that it is too late to bring the prior threat to the Commission’s

attention to contradict WNNX’s recent, and continuing, claim that it never threatened Mr. Small.



WNNX’s reliance upon technical pleading rules to try to cover its continuing misrepresentation is
absurd on its face and requires sanctions.

5) WNNX further claims that the threat of civil litigation made in the 1997 pleading “was
not a threat.” Response, at 3. The Federal judge found, however, that WNNX’s 1997 pleading
claims that WNNX made a threat that Mr. Small’sactivities before the FCC “triggeredcivil action,”
Fourth Motion for Leave, Attachment, Judge’s Order, at 16. Of course the 1997 pleading
constitutes a threat of civil action against Mr. Small and the judge is clearly being critical of BCl/
Susquchanna/WNNX for having made the threat, but for then failing to follow through for more
than five years. This is not “wild speculation” by Mr. Small which Mr. Small hopes people will
accept as true by repetition as WNNX claims, Response, at 2. What is at issue is a Federal court
order and the finding of a fedcral court judge. WNNX’sapparently disregard for the Federal court’s
order does not even remotely suggest that the Commission should hold the order with the disdain
WNNX exhibits. The order says what it says and WNNX’s disregard for the judge’s conclusion 1s
irrelevant and disrespectful to the judge and the court.

6) WNNX further argues that even if the statement were a threat that

The statement was not a threat by WNNX because the statement related to an agreement

betwcen Small and Sapphire Broadcasting, Inc. (Bridge Capital Investor’s predecessor).

That agreement did not transfer to WNNX with the station license. In his pleading, Small

assumes that WNNX would now be the successor party to the agreement and has rights

under that agreement. WNNX does not have any rights under that agreement and never did.

Thus, the alleged threatening statement cited in the 1997 pleading was attributed to Sapphire

and not to WNNX.
Response, at4 n. 6

7) W NNX’s statement o f denial quoted i mmediately above c learly constitutes further

inisrepresentation. Attached hereto is a copy of WNNX’s May 27, 1997 Reply to Opposition to



Petition for Reconsideration. That pleading is not ajoint filing between WNNX and Sapphire, it
is a4 pleading which WNNX filed alone.” WNNX clearly claimsin the very first line of that Reply
that WNNX is the “successor-ill-interest to Sapphire Broadcasting, Inc.” Reply to Opposition ©
Petition for Reconsideration, at 1. On the same page WNNX writes that “Sapphire had been the
successor to Emerald under that same Agreement,” Reply to Opposition to Petition for Reconsidera-
tion, at |, indicating that WNN X had assume the role of “'successor-in-interest.” WNNX later states
its understanding that the Commission does not interpret private agreements “until there is a local
court ruling” and that WNNX thought it was “premature to file suit” in light of some ongoing
settlement discussions. Replyv to Opposition 1o Petition for Reconsideration,§ 5. The local court
has now ruled that WNNX/Susquehanna issued a threat ofcivil litigation against Mr. Small in 1997.
The position WNNX now takes before the Commission in its Response lo Notice to No Response
not only contradicts the Federal court’s factual finding, it obviously contradicts the plain contents
of WNNX’s Reply 10 Opposition to Petition for Reconsideration and constitutes a serious, further

misrepresentation.’

" WNNX’s claim that certain statements in 1997 pleadings are “attributed to Sapphire,” but
not to WNNX/Susquehanna, is absurd. W NNX was the sole filer of May 27, 1997 Reply to
Opposition (o Petition for Reconsideration and WNNX was a co-filer ofthe April 30, 1997 Petition
to Denv filed against File No. BALH-961223GL. There is no indication in either of those pleadings
that any proffered statement were not to be attributed to WNNX/Susquehanna.

2 WNNX’sthreat of civil litigation is clear. Mr. Small proceeded in light of the threat and
is currently defending against the, at one time, threatened civil action. WNNX’s assertion that Mr.
Small did not consider the statement to be a threat because he continued to litigate, Response, ¥ 4.
isobtusc. Whether Mr. Small heeded the threat does not determine whether a threat was issued. Mr.
Small determined that the threat was groundless which was issued with the intent to obstruct him.
Mr. Small’s determination to move forward in the face ofthe threat ofcivil litigation does not mean
that the he at was riotissued. Itis WNNX’s actions which are in question, not Mr. Small’s response
to go forward in the face of threats ofcivil liability.
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8) Finally, WNNX resorts to Black’s Law Dictionary to argue that the civil threats it made
against Mr. Small do not meet the legal definition of “threat™ because WNNX did not intend for the
statements “to inflict harm or loss” upon Mr. Small and that WNNX was merely stating its
“opinion.” Response, at 3& n. 3. The civil litigation instituted against Mr. Small in August 2002,
including the preliminary injunction proceeding, is intended to force Mr. Small’s unwilling
withdrawal from the instant proceeding. That certainly constitutes a “harm” in our book. Moreover,
Black’s Law Dictionary, Fifth Edition, 1981, dcfincs “harm” as “the existence of loss or detriment
in fact of any kind to a person resulting from any cause.” Accordingly, WNNX’s statements

conslitute a threatened “harm or loss” even in WNNX’s book.

WHEREFORE. in view of the information presented herein and in earlier pleadings, it is
respectfully requested that the Commission enter adverse findings against WNNX on the
misrepresentation and abuse of process issues, disqualify WNNX from the instant proceeding,

dismiss WNNX’s petition for rulemaking, and grant Mr. Small’spetition for rulemaking.

Hill & Welch Respectfully submitted,
1330 New Hampshire Ave., N.W.#113 PRESTON W. SMALL
Washington, D.C. 20036

(202) 775-0070 .
(202) 775-9026 (FAX) Lty & (0 )\
welchlaw@earthlink.net Timothy EWelch

January 21,2003 His Attorney

' WNNX’s attempt to turn its “threats” into “opinions” suffers from the fact that its

“opinions” are irrelevant to this proceeding. The Commission is interested in facts and law and it
is not interested in WNNX’s opinions about civil liability matters which are clearly beyond the
Commission’s jurisdiction. WNNX made the libel threats for Mr. Small’s consideration, not the
Commission’sand WNNX’s explanation that its threats of libel liability were intended to have no
elfect 1s nothing but a weak attempt to cover up in the comer.
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In re Application of

Preston W. Small BALH-861223GI

Assignor
and

Scotts Trail Radio, Inc
Assignee

For Assignment of License of Station
WLRR(FM), Milledgeville, Georgia

R T s T Ly

To: Chief, Audio Services Division
Mass Media Bureau

REPLY TO OPPOSITION TO PETITION FOR RECONSIDERATION

WNNX License Investment Co. ("WNNX')). successor-in-interest to Sapphire
Broadcasting, Inc. ("Sapphire")’, by its counsel, hereby replies to the "Opposition to
Petition for Reconsideration" filed by Preston W. Small ("Small") on May 7, 1997%. In
support hereof, WNNX states as follows:

1. WNNX is the beneficiary successor under the February 12, 1990
Agreement between Emerald Broadcasting of the South, Inc. ("Emerald”) and Small
which was referenced in the Petition for Reconsideration. Sapphire had been the
successor to Emerald under that same Agreement. The Agreement provided that neither

Small nor his successors would file a rule making proposal which would conflict with the

-
On May 22, 1997, WNNX consummated the transaction to purchase Station
WHMA(FM}, Anniston, Alabama from Sapphire.

2 This reply is timely filed pursuant to Section 1.106(h) and 1.4 of the Commission's

Rules.



proposed move of WHMA's proposed new community of license in northwestern Georgia
for as long as that proposal remains pending. Small was paid an agreed upon amount
for his willingness to cooperate. The Agreement binds Small's successors. However,
Scotts Trail Radio, Inc., ("Scotts"), Small's successor in this Agreement, has indeed filed
a conflicting rule making proposal, apparently unaware of the Emerald/Small Agreement.
The Agreement was not disclosed to the Commission in the context of the instant
assignment of license and there is reason to doubt whether Scotts would have filed the
rule making proposal to seek an assignment of Small's license for WLRR, Milledgeville,
Georgia, had it known that it could not move the station as it is now proposing to do.
These matters were set forth in Sapphire's Petition for Reconsideration and are
reiterated here.

2. Small's opposition pleading fails to address the substantive matters raised
in the Petition for Reconsideration and brought to the Commission's attention for the first
time by Sapphire. Instead, in an apparent attempt to avoid dealing with a serious breach
of contract, Small has decided to focus the Commission's attention on certain procedural
matters calling the filing frivolous and alleging abuse and delaying tactics. Sapphire's
attorney has prepared a Declaration which responds to certain allegations raised by
Small. See Exhibit 1.

3. Clearly, Small would like to keep Emerald's payment while also obtaining
the purchase price from Scotts and, somehow, collect an additional payment from
Sapphire or WNNX based on a provision in the agreement calling for such payment upon
assignment of the station to a successor. See Exhibit 2, Demand Letter from Small. Yet

Small, for his part, apparently believes that he has no obligation to abide by this



agreement inforebearing. and informing his successor to forebear, from submitting a rule
making proposal inconsistent with the pending move to Sandy Springs, Georgia in MM
Docket 89-585.

4. The Commission attempted to address the Small/Emerald Agreement, by
letter of March 26, 1997, but the opponent Dale Van Cantfort did not have a copy of the
agreement and could not cite any provisions to the Commission. The Commission did
not, as Small alleges, rule that the agreement was a private contractual matter more
appropriate for resolution by a local court. That statement by the Commission refers
instead to Mr. Van Cantfort's claim that he had a contract to purchase the station. Thus,
upon obtaining a copy of the Emerald/Small Agreement, Sapphire and WNNX have a
basis for seeking Commission reconsideration contrary to Small's belief that the filing of
the petition for reconsideration was frivolous. Infact, the filing would have been frivolous
if Sapphire/WNNX had not seen the Agreement and filed the reconsideration anyway.
Now that the Agreement has been obtained by Sapphire and WNNX, there is certainly
a basis for questioning this transaction and an obligation to call the Commission's

attention to a provision which may cause the parties to reconsider closing the deal.

5. WNNX recognizes that the Commission would rather avoid considering
private agreements until there is a local court ruling. However, having only recently
obtained a copy from the original party to the Agreement and after first commencing
some discussion toward a resolution without litigation, it is still premature to file suit.
Therefore, at the very least, WNNX asks the Commission to condition its approval on the

outcome of litigation between the parties if indeed the Commission decides to approve



this transaction on reconsideration See e.g., Decatur Telecasting, Inc., 7 FCC Red 8622

(1992).

Respectfully submitted,

WNNX LICENSE INVESTMENT CO.

/ Mi/#

N. Lipp
Gl berg Feldmanand Bress, Chartered
1250 Connecticut Avenue, NW
Washington, DC 20036

Its Counsel

May 27, 1997



EXHIBIT 1



1, Allan G. Moskowitz, hereby declare, under penalty of

perjury, that the following Is true and correct:

1. I an an attorney employed by Kaye, Scholsr, Fierman,
Hays &« Handler, LLP, which represents Sapphire Broadcasting, Inc.
('Sapphire™), previous licensee of Radio Station WHMA-FHM,

Anniston, Alabama, before the Federal Communications Commission.

2. I have reviewed the “Opposition to Petition for
Reconsideration' filed by Preston W. Small in this proceeding on

May 7., 1997.

3. On April 28, 1997, the principal of Sapphire requested
that a telephone call be made to Timothy E. Welch, Esq., counsel
for Preston w. Small. I called Mr. Welch midday of April.29,

1997 and left a msssage on his firm"s anawering machine.

4. I again called Mz, welch at approximately 4:30 p.m. on

April 29, 1997. At that time, 1 was totally unaware that a

demand letter had been sent from #:, Small to Sapphire.



5. Mr. Welch answered the second telephone call. The
entire conversation consisted of five, possibly six, sentences
between Mr. Welch and myself. In response to a question, Mr.
Welch barked something about a demand letter which 1 did not
quite catch. Assuming that mr. Welch was referring to the
Agreement between w#ir. Small and Sapphire, I noted that the
Agreement could be interpreted to have expired. Each of Mr.
Welch®"s responses to each of ny few statements or questions were,
to me, inexplicably belligerent. In light of Mr. Welch"s
(dis) temperament, 1 quickly ended the conversation. We never
discussed the actual purpoee of my telephone call because we

never got that far.

6. At 4:55 p.m, on April 29, 1997, | received a telephone
call from tiollie Engle with a message that “Tim Welch called her
and asked her to call you." At approximately 5:00 p.m. Or 5:15
g.m., I called Ms. Engle, who I did not realize at that time had
apparently sent the demand letter to Sapphire on behalf of Mr.
Small. At the time 1 talked to #s, Engle, I did not know that a

demand letter had been sent to Sapphire from Mr. Small.



7. on Page 7 of Preston W. Small’s “Opposition™, it is
alleged, apparently by Mr. Welch, that *Mr. Moskowitz apparently
played a role in convincing untimely objectors to file the
frivolous petition.”“ The allegation infringes upon attorney-
client privilege and, In any event, is completely erroneous (and

hilarious).

8. Despite the “Opposition’s assumption at Footnote 10
that | prepared the “Petition for Reconaideration”, it should be
noted that the names of three attorneys, one representing X
License Investment Company, appear on the signature page and that
just because 1 signed off on the pleading for them (for
convenience) does not mean that they were uninvolved iIn the

preparation of the pleading.

é Allan G. Moskowitz

Dated: May 27, 1997



EXHIBIT 2



MOLLIE FLEEMAN ENGLE
ATTORNXY AT 1AW

785 SOUTH RAIN BTERET
WADISON, GEOHGIA 30650
(706)343-0288

April 28, 1997

Hoyt J, Goedrich

Pregidant

Eapphire Broadcast)ng Inc.

Glanpointe Cantat tast

Tatnack, New, Jarse¢y 07666
(By FPederal Zyoress)

Daar Mr. Goodrich:

K. Praston Srill hie ratsined me to raprésent hin regarding
tha February 12, 3990 contract between EGepphire’s proadecesmor,
Emereld Brosdsastiry of the South, Ihc.,, and himmalf.

Plessa have this latter serve as notice that Mr. &mall heraby
damands the substar-tial paymant ststed in Parsgraph €.2 of that
Fabruary 12, 1540 c-antract.

Mr. Small has instructed wme to lnform you that 1f paymsnt by
certifiad cheok Ls .ot received by him at the address listmd below
within riva days fion your raceipt of thiz lattar, legal actien
wlll ba taken agaiist Sapphire and its buyer in order to protect
Kr. Svallfe intarests.

The addrass t¢ vhich to send the certitied check 1g:

Preston v, Bnall
1281 Eatcnton Road
Madison, 3eorgia 30880

Your imnediat¢ attention to this mettar will be appreciated.

Sincerely,

MM Flatinan

Hollie Fleaman Engle

ot Matthaw E, Goroly 11l Thomas P, Gazamon
Sscratary & Dicectar Sapprhire Broadcasting, inc.
Sapphire Broad:-asting, Inc. (By Certified Mail)
{8y Cartifled Mall)

D.Vi.d I- um&dY/ .K.Vlﬂ Ca Myl.’ m-
Presidant Tathan & ¥atkins
Susquahanna Rr 1ig Corporstion {By Certifiad Mail)

‘{By Fedatsl Expraus)

age® IO vy s ER [P

gLy ON 20/20: & 0§icL JA/R7i6N



CERTIFICATE OF SERVICE

I, Lisa M. Balzer, a secretary in the law firm of Ginsburg, Feldman and Bress,
Chartered, hereby certify that | have, on this 27th day of May, 1997, sent by first-class
U.S. Mail, postage prepaid, copies of the foregoing "REPLY TO OPPOSITION TO

PETITION FOR RECONSIDERATION" to the following:

Timothy E. Welch, Esq.
Law Offices of Hill and Welch
1330 New Hampshire Avenue, NW
Suite 113
Washington, DC 20036
(Counsel to Preston W. Small)

James P. Riley, Esq.
Fletcher Heald & Hildreth, P.L.C.
1300 North 17th Street
11th Floor
Rosslyn, VA 22209
(Counsel to Scotts Trail Radio, Inc.)

Bruce A. Eisen, Esq.
Kaye Scholer Fierrnan Hays and Handler
901 15th Street, NW
Suite 1100
Washington, DC 20005
(Counsel to Sapphire Broadcasting, Inc.)

@?&Q}@&\

Lisa M. Balzer

GAPH\0 1000 NREP.OPP



CERTIFICATE OF SERVICE

| hereby certify that 1 have this 21” day of January 2003 served a copy of the foregoing
REPLY TO RESPONSE TO NOTICE OF NO RESPONSE RECEIVED TO THIRD AND
FOURTH MOTIONS FOR LEAVE TO FILE SUPPLEMENT AND REQUEST FOR ENTRY OF
ADVERSE FINDINGS AGAINST WNNX LICO, INC. by First-Class United States mail, postage

prepaid, upon the following:

Mark N. Lipp

Erwin C. Krasnow

Shook, Hardy and Bacon

600 14" Street, N.W. Suite 800

Washington, D.C. 20005-2004
Counsel to WNNX and RSI

Kevin F. Reced
Elizabeth A. M. McFadden
Nam E. Kim
Dow, Lohnes & Albertson, PLLC
1200 New Hampshire Ave., N.W. #3800
Washington, D.C. 20036
Counsel to Cox

Auburn Network, Inc.

c/o Lee C. Petro

Gardner, Carton & Douglas
1301 K Street, N.W.

Suite 900 East Tower
Washington, D.C. 20005

Marengo Broadcast Association
5256 Valleybrook Trace
Birmingham, AL 35244

Dale Broadcasting, Inc.
P.O. Box 909
Alexander City, AL 35051

Mark Blacknell

Womble Carlyle Sandridge & Rice
1401 Eye Street, N.W. # 700
Washington D.C. 20005

Williamson Broadcasting, Inc.
702 East Battle Street, Suite A
Talladega, AL 35161

Scott Communications, Inc.
273 Persimmon Tree Road
Selma, AL 36701

Southeastern Broadcasting Co.
P.O. Box 1820
Clanton, AL 35045

Dan J. Alpert
2120 N. 21" Road
Arlington, VA 22201

Joan Reynolds

Brantlcy Broadcast Associates
415 North College Street
Greenville. AL 36037

James R. Bayes

Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006

Timothy E Welch



